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REPLY TO THE ATTENTION OF:

William G. Boerner
2131 Tori Lane
Marinette, Wisconsin 54143

Dear Mr. Boemer:

Thank you for your letter and petition of October 25, 2016 to EPA Administrator Gina McCafchy
regarding the proposed Aquila Resources, Inc. Back Forty open pit zinc, copper, and gold mine,
northwest of Stephenson in Menommee County, Michigan.

In your letter, you request that EPA prepare an environmental impact study. Environmental
Impact Statements are prepared under the National Environmental Policy Act (NEPA) by lead
federal agencies to inform federal decision making. There are no federal decisions to be made on

“the Back Forty Mitie project. Therefore, NEPA is not friggered. All permitting decisions reqmred' a

- for this mine project rest with the State of Michigan.

The Michigan Department of Environmental Quality (MDEQ) has primary responsibility for
regulating the Back 40 mine as the permitting authority. This includes implementing federal
requirements under Section 402 of the Clean Water Act (CWA) (regulating wastewater
discharges into waters of the United States), Section 404 of the CWA (regulating discharges of
fill into waters of the 1J.S.), and the Clean Air Act (CAA) (regulating air emissions). MDEQ
also operates a separate Permit to Mine program under state authority.

EPA maintains an oversight role for the MDEQ permits that implement federal requirements
under the CWA and the CAA. EPA reviewed and commented on MDE(Q’s draft permit under
CWA Section 402, and the draft air pollution construction permit issued pursuant to Michigan’s
Part 2 minor source construction permitting program. MDEQ solicited public comment on both
of those draft permits through November 3, 2016. EPA's comment letters are enclosed. EPA will

take your comments into consideration as it continues to review MDEQ’S proposed actions after
MDEQ reviews and responds to comments.

EPA objected to the issuance of a Michigan wetlands and inland lakes and streams permit (CWA
Section 404) on August 15, 2016, because Aquila had not demonstrated compliance with the
CWA Section 404. EPA also noted concerns regarding cultural resources and requested that
MDEQ confirm its coordination with Michigan’s State Historical Preservation Officer and Trnibal
archeologists. A copy of EPA’s August 15, 2016 letter is also attached. On September 23, 2016,
Aquila withdrew its CWA Section 404 application with the intention of reapplying to MDEQ, in
which case there would likely be another public comment period and hearing for the wetlands
and inland lakes and streams permit af a later date. EPA would restart its Section 404 oversight
review of the project based on the new application.
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Thank you for sharing your input on this project. If you have further questions about NEPA,
please contact Ken Westlake, Chief, NEPA Implementation Section, at 312-886-2910 and
westlake kenneth@epa.gov. Surface water permitting questions can be directed to Krista
McKim, 312-312-353-8270 and mckim.krista@epa.gov. Wetlands permitting questions can be
directed to Melanie Burdick at 312-886-2255 and burdick.melanie@epa.gov. Air permitting
questions can be directed to Constantine Blathras at 312-886-0671 and
blathras.constantine@epa.gov.

Sincerely,

o

Alan Walts, Director '
Office of Enforcement and Compliance Assurance

Enclosures

Ce:  Annette Switzer, MDEQ, Atr Quality Division, Lansing
Colleen O'Keefe, MDEQ, Land and Water Management Division, Lansing
Phil Argiroff, Water Resources Division, Lansing
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Ambient Water Ouality Monioring reguirements. The Draft NPDES Permit would require
monitoring of the outfall, bt does not requirs ambient :mmio_:u i the receiving watzrs.
Becatse water quality tmpacts resulting from new mines can result in pollutant discherges not
accurately predicted in 2 permit applicafion, it 1s important that the permit include 2 robust
monitoring plan to ensure that there is no vopermitied of mdstectsd discharge of pollutants from
the facility to the nearby sirface waters of the Menomines River and the Shaky Rive:
walsrsheds. ‘

Additonally, we are aware that MDJ:Q hTfE}dS 0 mc‘ ude ambient water quality monitoring in
the permit o mine, but since the permit 1o mine is not a perit that is subject to federal NPDES
permiting or enforcement anthority we believe that ambient water quality : *omfonnh als0 neads
o be mciuded among the requirements of the NPDES permit.

The benefits of including explicit requirements for ambient water quality monitorng m the
NPDES permit include the following: ' ‘

¢ Tn-siream moritoring would enable MDE(Q and EPA 1o determine if seepage discharges
_ are OCCUITInG a;zd mjfacm g nearby surface walers,

e T— c‘rrﬁm—rn -v—\m—r-r'rw-r*r*wa wmmnld D-wa—wi.ﬁ 1-1»\; detection of ﬂﬁQ"’\‘IRT‘UP‘C‘ tn "‘T’T‘Fﬂ"*ﬂ W?':uP‘PQ_‘hg,;__gg? SO

not athorized by the NPDES permit,

» TEnsurng clarty and transperency of apphicable monitormg requitements and
strengthening MDEQ s abitity to enforce permit conditions,

¢ Access to data In a timely manner. While the penmif to mine requires an annual report of
the environmental monitoring data, we recommend that the ambient water quality
monTtoring be reported during the month following ezch rMOTItoring evert,

s Data reporting would be consistent with the aDpTwant’s other WPDES p“‘m‘[ reporing
Tequiternents, and as specified at 40 CFR. § 122.41(1){4)(D), which requires that data be
reporied on a discharge monftoming repott This aiso would ensure the av aﬂabﬂiry of this
deta in MDEQ’s and EPA’s onlme databases.

We believe that MDEQ could potentizlly address this comment by including in the NPDES

permit ali of the water quelity related monitoring requirements that would be included in the

permit fo mine in order 1o avoid duplicate or overlapping requirements in the two permits. -
However, at present it 1s unclear what the ambient water quality monitoring requirements will be

in the permit to mine, and we believe that the ambient water quality MONIoTing requirements

need to be sufficient to ensure that any wnauthorized discharges to surface waters are able to be
identified 1n a tunely manner so that they can then be remedied.

Method detection Lmits for arsenic. The draft permit ccntains water quality based effluent hnits
for arseric calenlated by considering Michigan water quality standards that apply in the
Meénomines River and specifies a quantification level for arsemc at 1.0 pg/L. However, the
Clean Water Act requires that permits mclude limits which are protective of water quality
standards of downsfream states. (See 33 U. S.C. 8§ 1342(bY5)). The downstream weter quality
standard promulgated by the State of Wisconsin for the protection of the drinldng water use n
Take Michigan is 0.2 pg/l.. We recommend that the permit require that measurements for arsemic
in the discharge as well as in the Menominee River and Shaky River watershed be done using a



method with & quantification level af 0.5 ug/L, whichIs the lowest grantification level of any
method approved tmder 40 CFR § 136 (EPA NERL: 200.9, Detrmination of Trace Elements by
Stabilized Temperature Graphite Fiznace Atomic Absorption). Thrs will enable MDEQ and EPA
$0 obtain batter dats to evaluate whether the dischargs has the potential 1o excosd the applicable
Wisconsin arsenlc sandard. '

When the Proposed Permit is prepared, plezse frward & copy and any stemiBeant somments
received during anv public notice perind to Supdes@epa gov, Pleese includs the permit muraber,
the facility name. and the words ?f-ﬂmsaa Pemmir” 1o the message tifle. If you BEVE BITY
techmical questions rélated to EPA’s review, please contact Krista MeKam at (31233338270 o
2t mokim knsia@epa gov.

Simoerelw,

Eeoin M. Pierard, Chief
. NPDES Programs Sranch

ce: Alvin Lam, MDEQ, electromeally
Ioe Mald, MDEQ, clectromcally
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PO Box 30260
Lansing, Michigan 48909-7760

Bear Ms. Switzer:

StetRy %ﬁﬂﬂ%@ﬁummmm-- shestat
(MDEQ) ew comnents on the draft construction permait for Aquila Rcsowces inc.

{Permit number 205-13). We provide these comments o belp ensure that the project meeis the
Clean Alr Act {CAA) reqguirements, that the permit will provide the necessary Intormation s0
that the basis for the permit decision is ransparent and readily accessible to the public, and that
the permit record provides adsguate support for the decision. Below are our comments:

1) On page 7, Section Hl, condition 2. requires the permitiee to maimain the air pressure
within iLElGRETOKT Iower thar the press roem air pressare $0 that air flows into
EUHGRETORT at all times wher EUHGRETORT is operaiing: However, there is no
associaied monitering or recordkeeping requirement which requires the permittec to
measure the air pressure within the BUHGRETORT. As drafiad, this permit condifion is
not practically erforceahle. EPA revommends that the drafi permit include a requiremoent
o install and maintain a device 1o measize the air pressure of the EUHGRETORT, the
press room, end ouiside ambient air pressure fo demonsirate that a lower air pressure s
achieved and maintained. This condition shouid include the appropriate reporting and
recordkeeping In order fo assure compliance with the pernil requirement.

2) On page 7, the drafi permit has a Hmit for mercury for unit EUHGRETORT. The draft
perrit does nol provide any test method or time peried for this permit it As EPA has
discussed with MDEQ, EPA believes that cach applicable permit condition should
specifically identify the respective test method that the source will use 1o adequately
demonstrate compliance with sach emivsion limit 1n the permit. By not identifying the
test methods, the public Is not provided the necessary mfommation fo know in advance
how compliance will be determined by the subject facility, EPA belicves that the fest
method should be provided in the draft pormit, while still providing MDEQ the fiexibility
1o modify the testing methods in the event the test methods are teodified or supplanted by
more advanced or altcmative test methods. The drafl permit can cordain permit languags
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that provides MDEQ the flexibility that they approve actual the specific testing methiods
at the {ime of the test in advance of the test date and substitete any tesi method that
becomes applicable in the future, m advance of the {est daie.

3) Gu page 10, the draft permit requires the use of a wet scrubber systern for the pollution
control eguipment. Section 111, condition 2, reguires the permitiee fu maintam the ranges
specified 1n the malfunction sbatement plan (MAP) for the wet scrubber pressure drop
and guid flow rate. However, the permit does not specily the efficiency at which the
wiet scrubber must operate, Based on our diseussions with your staff and the permit
application regarding the operation of the wet sérubber, MDEQ should includea
minimum control efficiency of 85% for the wet scrubber in the penmit as an enforceable
condifion. The pressurs drop and liquid flow rate sheuid be set and maintained at a level
which will achieve at least 83% control efficiency and these parameters should be part of
the applicable MAP,

4) On pages 15 ard 17, the units FGISTCRUSHEER and EUSDECKSCREEN,
ELZNDCRUSHER, EUSRDCRUSHER, FUSPTRANSFERPTS, reguires the instailation
and use of a baghouse(s) (DC-G1 and DC-02) for the contrel of particulate matter. The
draft permit requires the use ©of & pressure drap momitor for the satisfactory use of the
baghouses. EPA belbieves that a pressure drop rooniloring system is not sufficient to
agsure compliance and demonstrate that the baghouses are being operated in 2
satisfactory manmer. MDEQ should require the use of addruonal monitoning systems,
such as bag leak detection, to adequately demonsirate that the baghouses are being
maintamned ad oporated in 2 satictaciony manmer

3 On page 23, the drall permit reguires the permitice 1o mamniain the moistiure pontent of
the conceniraie at approximately 10% or higher. The draft permit does nof specify the
method the permtitee shall ase in demoenstating that the molsiure concentraie is at least
10% moisture. MDEQ should inchude a condition which requires the permittes to test the
moistare content of the concentrate at points that are most susceptible to creafing fugifive
emissions, with sampling done not more than a fow inches below the top surface of the
concentrate pile 1o be tested, '

5) Appendi A of the dmfl permnil contains the Fugitive Dust Control Plan (plan)
{October 2013, updated August 2016}, The pian specifies the progedures and practises
the perrnittes must use to minimize and clunimnate fugitve dust at the site. EPA has the
following concerns with the plan clements: '
(2} The plan establishes speed limits for haul roads at 15 miles per hour and 20
miles per hour for service roads cutside of the hiaul roads areas. The plan does mot
provide any practical enforcesble metheds 1o determine if the drivers of the frucks
are slayving below the posted speed limits. MDEQ shouid include provisions, such
as speed defection systems 1o accurately know the speed 1omits are being
followed. A : -
{b) The plan regures that a dust suppressant be applied 10 the haul and service
roads. The pian does not address the roadway just outside of the mine site. The
plan shouid include 2 reguirement that the public roadways immediately outside



of the facilily be observed on a routinie basis to deternine if they require watering,
swesping, or the application of a dust suppressant due to fruck: traffic from the site
AS DECCSIAry.

() The plan requires the nse of copcrete barriers around ore storage piles. The
plan \mulf? require that th storage piles shoold be loaded at a maximum level
which would not exesed the height of the concrete barrers. Additiomally, ure In
the haul trucks shouid be ‘!oaier_ a5 10 not cxceed the top of ih:a triack bed side
walls in order to minimize Mgitive Gust.

P A will contimue to work with MDEQ in identifying test methods and appropriate comphance
laneuage in the draft parmit. We would Hke 1o thank you for working w Tth us to ensure that

these concems are resoived in a timely marmer, 1 you have any further questions, please feel
fres to contact Constantine Blathras at (312) $86-0671. :

GuD evievs Damico
./Cl‘_lﬂ‘f
At Permits Section



REPLY TG THE ATTENTION OF:
WH-16
Ms. Colieen O 'Keele
Land and Waler Managemeni Division
Miglngan T\epcm‘:‘gmi f Ervironmental Qualiry
Rz: Public Notice Mo, 2B3-0HBS-CZES, Aquile Rescurces Inc.
LR T 5 Qi e e 1 e et e e e e B p s P St - L T
The United States Envirenmental Prolection Agency appreciaies the opporiunity io prowvide

comments on the subject Michigan Department of Environmental Guality™s (MDEQ)
May 17, 2016 pubbc mtice, iﬁ which Aquila Re%urces, Inc. proposes to develop a new
poly: metaliic mineral mine knows as the Back § Fory Project. The wmposed project 18 locatad
Sections 1, 11, and 12 of TOWE’S%‘IP 35 North, Range 29 West; Sectiens £-9 of Township 35
North, Range 28 West; and Section 32 of imfms”hlp & North, Range 28, Take Township,
Menominee County, Michigan.

The U.8. Amny Corps of Enginsers (Corps) provided comments t the EPA on the proposed
project and permit application. The comments that follow are -pm-vé ded pursuani to Section
404(7) of the Clean Water Act ({‘ WA, the regulaiions n40 CF s 2373 and as fugther
preseribed in the Memorandurh of Avrecment beiween the S,-x:am -of Michigan and EPA for
impiementation of the 404 permit program (MOA). These represent the combined federal
cormments of the EPA and the Corps. Cur detatled comments on the MDEQ %@Jam:b zmd
Inlemds Lakes and Streams permit application are enclesed.

As described in the public notice and the application, the purpose of the proposed project is 1o
develop 2 pew polymetallic Zine, copper, and zoid mine. The project includes an open pit mine,
surface infrastructure facilities, a beneficiation plant, and overburden and tailings QtOb}\Plle‘S
The Back Forty Project would reguare the filling of 0.2 acres of wetlands for the purpose of
constructing a haul road, dredoing of 1.9 acres o wetlands within the mine pit,

and Je\mmen ng
of 12.53 acres of wetlands, The project is located along the Menominse River

In preliminary discussions with-the MDEQ, your staff has indicated it sheres many of EPA's
comcerns, and MDE(Q has requested additional mnformation from the epplicant. Your siaff also
indicated that the project will likelv require a second public notive baced on the epplicant’s
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response. As of this date, the second public notice has not Bﬂm issued. An amended applicetion
and neww public notice may address EPA’s coneerns. To avoid compbeations from multiple
applications and technical documents, EPA requests that the .:LP’:E”IQEG application melude a
single appheation writh all up-to-date versions of the various attachments.

Pursuant to the CWA Ssction 404(8)(13 Guidelines {Guidelines), the apphicant bears the burden
of cleatly demonstrating that the nreﬁ’:‘hd c:ILL,m,_.ﬂVL 15 the least epvirommentally damaging
practicable alternative {LEDPA) that achieves the overall project purpese, minimizes impacts o
the aguatic environment to the maximum extent practicable, and does nof cause or contribuie o
mgnifrcant deg&daﬁ@n of waters of the U.S, The faderal agencies have identified speafic
concerns with the project as proposed. Our coneerns Tocus on the daficiencies i the impacts
analysis, the significence of aguatic resource tmpacis, and the demonsiraiion of adeguaie
compensation for weiland and stream 1mpacts. Therefore, this projact does not comply with the
(Gadedines, and we object to the issuance of a permit for this project.

In orde T o address EPA’s objections, the MDEQ shall veqm the following:

¢ A finalized site pftan

s A comprehensive agualic resource Impacts assessment that identifies all regulated
wetlands "*vi streams an-site and off-site within the potential ndirect impact area;

e An alternatives amaivsis that avolds and munvmizes all direct, indirect, and cumulative
aguatic resource Impacts o the maximum practicable exzent; and

= A complete wetland mitization plan thet provides sufficient n-¥mnd compensation for
wetland and stream mpacts, and meets the reguirements of the 2008 Federa! Mitigation
Rule.

This letter constitutes a Federal objection to the issuance of 2 permit Tor this pmje Pursuant 1o

CWA § 4040) and the CWA 404 MOA Sectien 5(d)-(e), the MDEQ has 90 days from the date of

this letter to work with the applicant to resolve the 1ssues raised above or deny the permit. The

MDEG may reguest 2 public heanng on EPA®s objection. If the State does nof satisfactonly
esolve (s objection within 90 days after the date of s letter, vr within 30 days after the

ca-_np] stion of the hearing if one is held, suthority to issue the CWA Secticn 404 permit transfers

to the U.8. Aymy Corps of Engineers.

Thank you for the opperfunity to provide comments on this epplication. "W look forward 10
workKing wiih vou 1o resolve the mssues discussed in this letier. Please contect Melaniz Burdick at
312) 886-2255 with any quesfions youmay have.

Tinka G, Hyde
Trirector, Water DIvision

1 Refer to the emolesure for more specific reguitements and recoinmendations.



Enclosure: Defailed EPA comments on the Michigan Wetlands and Inland Lakes and
Streams Permit Application for the Back Forty Project

Application Completeness

The project plan views indicate that the proposed facility layout 1s subiect to change. A final site
plan is needed to demaonsirate the significance of the impacts and the least environmentaily
damaging practicable alternative. To fully evaluate all potential aguatic resource imnpacts, the
apphicant should mclude the maximum foreseeable tmpacts.

The project plan would result in Shore Road terminating within the project area. There will
likely be 2 need to re-route Shore Road. Because this reroute would be required because of the
proposed project, the impacts, aiternatives, and mitigation analysis should include any aguatic
resource fmpacts from the construction of a bypass road around the mine. If there is any other
infrastructure (power lines, access roads, ete.) needed fo facilitate the project, the associated
aguatic resources impacts must also be included in the application.

Streare and Wetland Inpacts

To evaluate the significance of the proposed adverse effect to aguatic resources and whether the
applicant bas avoided and minimized impacts to the greatest extent practicable, a comprehensive
analysis of the agquafic resource Impacts 18 necessary. The agencies have identihed sufficient
errors and information gaps In the impacts analysis to defermine that applicant has not
demonstrated compliance with the 404(b)(1) Gudelines. '

Regulatory Status

In its July 29, 2016 letter to EPA the Corp identified several “un-regujated wetlands™ within the
impact area that may be hydrologically connected to the Menominee River. Groundwater and
geochemistry reports submitted to MDEQ indicated that wetlands labelled as isolated may be

* hydrologically comnected to the Menomines River, which would indicate that the wetlands are

regulated. MDEQ must re-evaluate the regulatory status based on the recent ground water and
geochemistry reports produced as part of the mine application.

As aresult of a May 2016 site vigit with the apphcant, MDEQ, and EPA staff, MDEQ) requested
the applicant to re-evaluate the regulatory status of wetlands where there were delineation errors.
For example, Wetland A3 appears to be mislabeled as isolated from Wetland Al and Wetland
40/41 extend off site and are likely regulated as part of a larger wetland complex.

Portions of Wetland B2 contain stream charactenistics, mcluding a defined bed and bank and -
ordinary high water mark, which are not 1dentified as stream i the impacts assessment. The
application must be amended to fully identify stream Impacts. M impacts to streams cannot be
fully aveided, the applicant must provide stream mitigation.



Dewatering impacts

For the analysis of indirect effects to wetlands, the application does not include alt ofi-site.
wetlands. For groundwater drawdown, the applicant identifies wetland mmpacts as groundwater
influenced wetland within the 0.5 foot projected drawdown contour (Figure TI-1), but the
analysis does not include all off-site wetlands within the 0.5 foot contour. For exampple, off-site
portions of Wetlands A1, B1, 2b, 40, 41, and 2 forested wetland south of wetland 5 are not
identified in Figure [J-1, and it does not appear that they were mciuded ip the indirect effects
analysis (ie. Appendix E, Indirect Impacts Assessment). In its review of azrial photos, the Corps
identified what appears {0 be an unmapped Linear water feature that may be within the mdirect
impact area in Section 6, Township 35 North, Rance 28 West. Therefore, it appears that the
applicant has not identified the full extent of dewatering impacts to these wetlands, and the
applicant must1dentify all wetlands and streams that may be mpacted.

Appendix E includes proposed threshelds to determine whether a wetland will be impacted by
the Joss of one third or two thirds of its drainage area depending on its status as surface or
groundwater dependency (Appendix E). The appbeation does not include sufficient rationale for
the proposed watershed loss thresholds. ‘

Stornowater impacts

The Corps identifies a concern that sediment release due o erosion and stormwater may
adversely affect wetlands. The application lists stormwater control as an activity within their
project timeline (Figure 2-13, and sedirnentation basins are displayed on site maps, but a
description of stormwater control 1s not included 1n the application. By mcluding specific
methods to minimize stormwater impacts and by identifying which wetlands may be tmpacted,
potential impacts from stormwater and erosion could be reduced.

Invasive Species

To prevent the spread of Invasive species throughout the project area, all equipment must be
washed following Michigan’s established guidelines! to remove exotic or invasive species before
entering a watershed or afier encountering invasive species. It is mmportant to follow these
guwdelines since, once introduced into a watershed, Invasive species can move and eventually
affect wetland species diversity.

Surface Water Quality

In its letter to EPA | the Corps indicated that the available information 1s insufficient to support 2
conciusion that the water quality 1n the Menominee River would not be impacted. Specifically,
constant drawdown and restricted release to the Menominee River may resuit in adverse umpacts
to water quality.

Also, EPA understands that baseline water quality sampling has {zken place at the sit&; but the
wetlands application does not identify specific surface water quality monitoring locations.

! http/fwww.mi chigan. gov/documents/deq/qol-wrd-policy-invasive-species-decontamination 476846 7.pdf”

i



MDEQ should require a baseline water quality assessment and monitoning for wetlands and
streams surrounding the mine feafures o identify and mitigate any potential surface water
impacts. Macroinvertebrate surveys would also help identify any potential strearn and wetland
degradation during mining and reclamation. '

Mussel Impacts

During the May 2016 site visit, EPA visited the location of the discharge pipe at the Menominee
River, and the applicant’s consultant indicated that mussels wers found at that location and wiil
be relocated because adverse impacts to mussels would occur as a result of the work. The
applicant should provide an analysis of potential impacts to mussels. The Corps recommends
that a relocation plan for mussels in the Menominee River include a thorough review of the
species’ life history, native range, and hiabifat requirements, as well as a survey of a proposed
relocation site to ensure that there are no mnvasive mussels are present. The relocation site survey
should also show that any necessary host species and other habitat requirements for the native
mussels” survival are present. :

Menitoring Plan

The Corps notes, and EPA agrees, that a detailed monitoring plan for wetlands and streams
potentially affected by groundwater drawdowns is warranted, including specifics on adaptive
measures. The current monitoring plan in Appendix Q, which includes piezometer locations and
sroundwater monitoring, does not reasonably present the merits and the efficacy of measures ke
discharge of treated wastewater, another cut-off wall, grout injection, or increased groundwaier
recharge or surface flow in 2 watershed. The applicant should propese more specific impact
thresholds, adaptive management, and mitigation measures within the wetland monttoring plan.
The monitoring plan must also include Impacts fo streams.

Compensatory Mitigation

Under the CWA Section 404(b)(1) Gudelines, the agencies may only consider compensatory

mitigation after an applicant has demonstrated avoidance and mintmization of adverse aquatic
resource impacts. Although the applicant has not demonstrated avoidance and minimization,

EPA provides the following preliminary comments regarding the proposed mitigaticn.

- To cornpensate for aquatic resource impacts, the pablic notice describes 146.3 actes of wetland

preservation next to the Menominee River located in Sections

The 2008 Federal Mitigation Rule? (The Mitigation Rule} provides a sequence of preference for
different types of compensatory mitigatich. Présérvation is considered the lowest priofity .~ -
method behind wetland restoration, creation, and enhancement because it does not meet the goal
of no pet loss of wetland functions and acres. The Corps asserts that the applicant’s reasons for
preservation over a more preferred mitigation method are not justified, and the applicant has not
fully evaluated wetland restoration, creatior, or enhancement opporfunifies.

2 40 CFR 523093



During the May 2016 visit to the proposed preservafion site, the agencies and the applicant
located wetland areas that have been degraded by logging, soads, and mvasive species. These
areas may be eligible for enhancement credit as mitigation. There were also opportunities for
wetland creation and stream mitigation.

To comply with the Mitigation Rule, the applicant must provide a complete mrtigation plag witk
all of the required components3, including the proposed mitigation method {e.g., preservation,
enhancement, ete.), credit allocation based on wetland type and mitigahion method, baseline
assessments, performance standards, monitormg, long-term protection and managemendt,
financial assurances, elc. '

Cultural Resources
The Corps letter to EPA included the following regarding cultural resources;

Results of Phase I and Phase [T surveys show that consultation with the State Historic
reservation Office (SHPO) and further coordination with 2!l potentially-affected Tribes
1s necessary. [here are multiple sites within the project area labeled eligible, potentiaily
eligible, and unevaluated for listing on the National Register of Histenic Places. The
applicant's assertion that the proposed project would likely not impact potentally eligible
or eligible resources, requires the SHPO's input through the consultation process and in
coordination with all potentialiy-affected Tribes, and interested parties. The Mencmmee
Indizn Tribe of Wisconsin's (MITW) ancestral use of the Menominee River area is well
known, and the MITW may have information necessary to complete a review of cultural
and archeological impacts. It does not appear that MITW or other affecied Tribes'
archeologists participated in field surveys. In its February 16, 2016 lefter to the MDE(Q,
the MITW objected to the applicant's conclusion regarding impacts, and asserted that
additioral buriel sites and Traditional Cultural Properties are likely present on the site. In
the [environmental impact assessment] EIA, the applicant aiso states that the proposed
oxide tailings and waste rock management facility site requires further survey and no
disturbance will occur untll a survey is completed and results are Cultural Properhes are
likely present on the site. In the EIA, the applicant also states that the proposed oxide
tailings and waste rock management facility site requires further survey and no
disturbance will occur until a survey 1s completed and results are acceptable. (2016, p.3)

EPA agrees with the Corps’ assertion that complete information 1s warranted fo evaluate impacts
to cultural resources and encourages MDEQ to coordinate with the SHPO, affected tnbes, and
mterested parties to avord any adverse mpacts to these cultural resources.

3 40 CFR § 230.94(c)(2) trough (cX14)



